ASSESSING MENTAL CAPACITY
The person is assumed to have capacity unless it is established that he lacks capacity.  They are not to be treated as unable to make a decision unless all practical steps are taken to help them without success.  A person does not lack capacity merely because he makes an unwise or irrational decision.  
Mental capacity is the ability to make a decision.  What is important is a person’s ability to carry out the processes involved in making the decision and not the outcome of the decision.  The test for capacity is:-

“A person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or disturbance in the functioning of, the mind or brain.”

Therefore a Court will consider the following:-

1. Does the person have an impairment of, or disturbance in the functioning of, the mind or brain?

2. Does the impairment or disturbance mean that the person is unable to make a specific decision at the time that it needs to be made?
Examples of impairment or disturbance
· Conditions associated with mental illness.

· Dementia and Alzheimer’s.
· Significant learning disabilities.

· The long term affects of brain damage.

· Physical or mental conditions such as confusion, drowsiness or loss of consciousness.

· Delirium.

· Concussion following a head injury.

· The symptoms of alcohol or drug abuse.
Just because a person has an impairment or disturbance, does not mean that that person is necessarily unable to make the specific decision at the time it needs to be made.  All practical steps should be made to help the person to make his own decision.  A person is unable to make a decision if he cannot understand the information, retain that information and use that information to make a decision.
A lack of capacity cannot be established merely because of a person’s age or appearance, or because of an aspect of his behaviour which might lead others to believe he lacks capacity.  Capacity should be assessed when in it is in doubt, either because their behaviour causes concern, or because he/she has been diagnosed with an impairment that may affect the way the brain or mind works.  An assessment of capacity needs to be carried out each time a decision is made.  The person assessing capacity does not have to be an expert and may be a family member or carer, district nurse, doctor or solicitor. 

It is good professional practice to obtain a professional opinion, where for example a person’s capacity to sign a legal document is being challenged.  The question of whether a person lacks capacity is decided on the balance of probabilities, which means that it is more likely than not that the person lacks capacity to make the decision.  Capacity can be challenged by raising the issue with the person who carried out the assessment and ask for evidence to support their belief that the person lacks capacity.  It may be possible to obtain the GP or hospital records and to get a second opinion, of an independent medical expert in assessing capacity.  

If you have issues or concerns regarding a Deceased’s mental capacity at the time they executed their Will, please contact the Contentious Probate Team who can advise you on the necessary steps to investigate the matter further.
